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Introduction and Summary

Throughout New Mexico, a variety of anti-competitive and predatory practices by phone companies (known as “Incumbent Local Exchange Carriers” or ILECs) threatens the viability and existence of small Internet Service Providers (ISPs) and other competitive phone companies.  These small New Mexico businesses provide high quality, competitive local phone and internet services throughout the state.  These companies employ, on average 10-25 New Mexicans in towns where they operate, and provide local telephone and broadband internet service to thousands of New Mexico consumers.


Due to the nature of the telecommunications network however, these local ISPs and competitive phone companies (known as competitive local exchange carriers or CLECS) cannot provide service to consumers without first working through the ILEC’s network facilities.  Thus, the ILECs are in the dangerous position of serving as the gatekeepers and providers for their own competitors.  The Attorney General’s Expert’s Report demonstrates that ILECs perform this gatekeeper role in a manner that warrants regulatory intervention.  The stories presented below all have disturbing similarities.  They detail how these businesses, a vital sector of New Mexico’s economy, are suffering under an onslaught of unfair billing and business practices.  Some of the more egregious examples include: 

· Improper “slamming” of broadband customers;

· Improper threats to shut down service;

· A monthly bill that exceeds 5000 pages;

· Billing errors that consistently favor the ILEC;

· Arbitrarily imposed termination liability fees; and,

· An enduring “run-around” when the small business tries to solve the problem with the ILEC.

       
Many of these businesses, at great expense, have had to devote at least one full time employee simply to trying to decipher the bills.  Some companies have ceased operation, at great dislocation to their customers; others have had their customers experience enormous frustration when they are caught between a phone company and their local ISP.


A sector of small New Mexico businesses is struggling to stay viable, and decisions made by the New Mexico Public Regulation Commission deeply impact these companies.  In towns throughout the state, small Internet Service Providers (ISPs) and Competitive Local Exchange Carriers (CLECs) are offering a level of access and service that is commendable and a vital component to New Mexico’s economic growth and development.  These small businesses provide broadband telecommunications services and serve their local communities.  However, in many cases they must rely on only one provider of the complex, high capacity circuits they need to offer their services, and are also spending an inordinate amount of resources trying to get a fair deal from the phone company.


That’s why regulation of the relationship between these small, local business and the ILECs are so important.  When firms that enjoy a de facto, almost total monopoly on services that small New Mexico ISPs require to also offer service, a market asymmetry exists, and the New Mexico Public Regulation Commission, by virtue of its statutory duty to promote competition and to protect consumers; has a duty to promulgate rules designed to eliminate the advantage caused by an ILECs monopolistic control of essential facilities.


Part I is a report from a nationally recognized expert in ILEC legacy billing systems that detail individual stories of small New Mexico businesses that are being victimized by the legacy billing systems of various ILECs in the state.  He then provides an overview of these systems, their history and development; about how they are used to improperly drive revenue and as an anti-competitive tool.  Part II provides a request from the Attorney General to the Commission to initiate a Further Inquiry and Rulemaking to protect small New Mexico providers of public telecommunications services.

NEW MEXICO ATTORNEY GENERAL EXPERT’S REPORT ON THE BILLING SYSTEMS AND ASSOCIATED BUSINESS PRACTICE OF PHONE COMPANIES
In investigating this matter, we have spoken to several large Qwest and Windstream customers, particularly Internet Service Providers whose business is more or less dependent upon an ILEC’s facilities.  To some extent their openness with us was limited by fear of retaliation, should Qwest or Windstream discover that they were discussing these issues.  Some ISPs have entered into partial or complete settlements with Qwest which are covered by nondisclosure agreements.  Another settled its billing problem with Qwest while agreeing to forego planned CLEC operations, which could have saved it considerable money on a going-forward basis.  In their case, settlement had an opportunity cost, though it left the company in what it deemed an acceptable position.  In more than one case, we noted a climate of fear in dealing with Qwest.

Methodology 

I interviewed a number of these large ILEC customers about their issues, to determine what the issues were, whether and how they were being resolved, and to determine if there were any patterns or general issues that could be discerned from these cases.  I spoke to senior management of most of these companies, and to people involved with their accounting and bill payment – the ones dealing most closely with Qwest on these matters.  

I began working as a consultant in telecommunications over 30 years ago, often dealing then with tariff and regulatory issues, and while my work has evolved over the years as the industry has changed, I am still frequently involved in the same areas.  One thing that stands out in my dealing with Incumbent Local Exchange Carriers in general, including Qwest, is how little they have changed in how many of their processes work.  They have fewer employees nowadays, who are often less experienced, and they have automated as many functions as possible, but many basic concepts remain the same.  It is a business where the carrier delivers bills to ratepayers, on its own terms, with little sense of collaboration.  The relationship between Qwest and these customers is arguably more adversarial than most.  But as the ILECs have been deregulated over the past decade, they have put little voluntary effort into improving their relationship with wholesale customers, and instead are focusing on their own retail businesses, which now compete with their wholesale customers.
What has changed is the regulatory environment.  Prior to the start of widespread adoption of “alternative forms of regulation” (AFOR) in the early 1990s, the ILECs were subject to rate of return regulation, which meant strict supervision of rates, billing, and costs.  In New Mexico, rate of return was eliminated in 2000, and the larger ILECs started operating under the investment commitments of an AFOR.  Results have been mixed, and Qwest is now trying to make up for an investment shortfall of more than $200 million.  Under the old form of regulation, an ILEC’s rate of return was scrutinized, which muted the aggressiveness with which they dealt with their customers.  AFOR and subsequent deregulation has freed the companies to seek higher profits and to minimize investments in various types of infrastructure and internal systems.  Theoretically this was to be tempered by competition, but in practice, competition is very limited.  New Mexico, in fact, has the lowest level of local telephone competition of the 50 states, based on the most recent FCC statistics of market share for competitive local exchange carriers.  For example it is telling that no ILEC in New Mexico has sought a state level regulatory forbearance.  Such relief is possible under the laws of New Mexico if they can prove the existence of “effective competition” in a certain geographic area.  Hence there is little competitive pressure or opportunity for customers to go elsewhere.  The result is a barely-regulated monopoly, a situation that invites abuse.

Specific ISPs’ stories

A number of Internet Service Providers (ISPs) in New Mexico have had difficulties in working with Qwest and Windstream.  The same themes can be seen running through multiple stories:  Qwest and Windstream are not dealing fairly with these wholesale customers.

Zianet 

Zianet was a large ISP based in Alamogordo.  It had a number of problems dealing with Qwest, many centered on improper billing.  This was not merely the improper rendering of bills; it included a string of overcharges. A lack of cooperation at Qwest led to the company’s eventual demise. It sold its assets to OneConnect and is no longer operating as an ISP.

Zianet’s owner, Anthony Smith, reported that his relations with the original (pre-Qwest) US West were relatively good.  At one point US West centralized its account teams for ISPs in Minneapolis.  While Smith feared that this could make their service less responsive, it actually worked out well.  The account manager assigned to him had no other ISPs in New Mexico, which led to a collaborative relationship, as he did not also sell to Zianet’s direct competitors.  After Qwest acquired US West, the process changed.  His account was moved back to New Mexico.  Qwest’s account representatives were in large part competing with one another to obtain new business.  Qwest’s internal ISP service, a direct competitor, was  offered by the same office.  Smith believes that when he gave orders to his account rep, another account rep in the same office would sometimes overhear it and try to poach the customer.  Internal competition between account reps replaced a collaborative relationship.

As this happened, the rate of errors on bills went up.  Smith was, for a time, disputing over 80% of the Qwest bills.  A wide range of errors showed up.  Franchise taxes were often  frequently applied incorrectly.  Rates were inconsistent:  In one case he had a hunt group of 30 Primary Rate ISDN circuits
 behind one number, and they were not all billed the same price.  Getting these errors fixed was very difficult.  
A serious set of problems surfaced regarding “termination liability assessments” (TLAs) on discontinued or cancelled services.  These are normally waived when upgrading to a costlier service.  In one instance, Zianet had been using Uniform Access Service (UAS) on its PRIs (ISDN Primary Rate Interface circuits, the type of circuit normally used for dial-in modem banks), a lower-priced option, and upgraded to a costlier form of PRI.  Over a year later, a large charge appeared on the bill for the UAS termination liability.  Qwest said that the TLA waiver was “not properly approved”.  Zianet had been told that it was approved; only later did they deem their own approval to be improper.  This was also unusual because TLA disputes were normally handled within 3-6 months, and Qwest was looking back as far as three years for TLAs to dispute. This case was settled but Zianet had to promise not to sue over the billing dispute. 

Zianet also had problems being billed TLA for circuits that were never even installed.  A costly OC-3 circuit was cancelled before being installed, but Qwest later came back with a bill for it, including a TLA.  At one point Qwest’s total dispute was $8 million, almost three times  their total annual bill.  Qwest then treated them as a deadbeat account, presuming its disputed invoices to all be correct.  One problem was that they would impose a TLA on cancellations, demanding that the customer prove that Qwest had never installed the circuit.  Of course it is normally hard enough to prove a negative, let alone prove to Qwest’s satisfaction what Qwest did or didn’t do. This increased the rate at which erroneous TLAs accumulated; eventually hundreds of items were in dispute.  

Smith suggests that part of the problem is Qwest’s incentive compensation structure, something carried over from the unregulated (legacy-Qwest) side and applied to the legacy-US West side, which did not operate the same way.  When something has been written off (for example, a dispute is settled or a TLA waived), another manager may decide to try to collect it anyway.  The new manager is credited with earning new revenue if it is collected.  If the case goes to litigation, the cost of litigation is not charged to that manager.  Hence the incentives are to litigate rather than settle billing disputes.

CyberMesa

CyberMesa was founded as an ISP in Santa Fe in 1994, and became a CLEC in 2002.  I spoke to Jane Hill, its president.  They have had ongoing issues over the bills for unbundled network elements (UNEs).  Some of this dates back to the FCC’s Triennial Review Remand Order, which caused some UNEs to be discontinued and equivalent services made available at higher rates.  These bill adjustments were not made promptly, so when Qwest caught up, there were substantial back-bills.  

Another issue came about when the PRC allowed Qwest to reprice DS1 circuits.  The repricing of DS1 loops from $72 to $93 was protested and the PRC, upon reexamination, lowered the rate to $73, but again a dispute arose over what charges should be applied when, and whether the bills lined up with the legal rates.  Qwest had begun its case to reprice UNE DS1s in 2001, before CyberMesa was a CLEC.  Thus CyberMesa was unaware of the proceeding at the time that it began.  The increase was not approved until at least 2004, but it was applied retroactively.  CyberMesa asked the PRC to reopen the case.  CyberMesa did its own cost study, which determined that Qwest’s new rates were not justified in accordance with the rules.  CyberMesa’s regulatory advocacy work cost between $50,000 and $200,000.  In addition they were billed the higher rates for about two years, even though those rates were found to be improper and thus the overcharges should have been retroactively cancelled.

A different problem resulted from Qwest’s restructuring of DS1 interoffice mileage rates.  By raising short-haul rates and lowering long-haul rates, CyberMesa’s optimal network design would be changed.  However, they were not notified of the changed rate structure.  Qwest’s position was that their wholesale customers are responsible for finding out about planned rate changes; they do not get the notifications that retail customers get.  This is obviously a problem for wholesale customers, since there is no easy way to keep track of planned and pending rate changes. Qwest’s view is that business to business transactions do not need protection.

CNSP

CNSP is an ISP in Santa Fe.  Its issues largely stem from a series of anticompetitive actions taken by Qwest.  CNSP was a user of Qwest’s wholesale DSL service.  Until 2006, ILECs were required, by FCC rules, to make raw DSL available to ISPs at the same price that they made it available to their own retail ISP.  But Qwest’s approach to DSL was different from that of other ILECs.  The usual practice is for the ISP to take the order from the customer, and then place an order for DSL with the ILEC.  The ISP is the ILEC’s customer of record, receives the bill, selects the service options, and negotiates any volume discounts or other wholesale arrangements.  But with Qwest, the end user is the usual customer of record, and must deal directly with Qwest, ordering a DSL circuit and telling Qwest what ISP to connect it to.

CNSP’s business had been growing.  They had a DS-3 circuit (44.7 Mbps) to their backbone Internet provider in Albuquerque.  This was going to run out of capacity based on anticipated growth, so they ordered an upgrade to OC-3 (155 Mbps).  Qwest said that this would take six months to install.  I for one find that to be a rather long interval, because both DS-3 and OC-3 require similar optical facilities to be in place, so in all likelihood this was mainly a change in the configuration of the opto-electronics in Qwest’s buildings, and a change in the terminal device.  Nonetheless the circuit did not get installed in six months; the order interval dragged out to two years.  But by the time Qwest was ready to deliver the circuit, CNSP was ready to cancel the order.  
This stemmed from two problems, both of Qwest’s doing.  One was that CNSP’s market share had been hurt due to the inability to get the backbone upgrade on time; this limited the amount of service that they could sell.  A second and more insidious reason was that Qwest had been “slamming” their DSL customers!  When users wanted to upgrade the speed of their DSL service, they had to call Qwest directly, because of Qwest’s unique relationship with other ISPs’ customers.  Qwest personnel would use this call as an opportunity to try to get the customer to switch their ISP service to Qwest.  Some customers may have taken the bait, but many did not.  When customers said no, and asked to stay with CNSP, Qwest would sometimes make the change anyway.  
This would typically cause three days of downtime, after which point the customer would find themselves on the wrong network.  When they called Qwest to ask to have it corrected, Qwest said that it would cause three more days of downtime to switch it back.  This is odd because the change is only done via settings in the network; no new wire needs to be pulled and no truck needs to roll.  But the Qwest process does involve downtime anyway.  So many customers stayed with Qwest under the circumstances.  Hence CNSP’s business did not grow as planned.  (CNSP is now focusing on growing its wireless business specifically because it is not subject to the same Qwest shenanigans as DSL.)

After CNSP cancelled the OC-3 order, Qwest billed them for it anyway.  This bill has remained in place for three years, for a service never delivered, and the dispute had grown to around $460,000 as of early 2008.  After some informal hearings, the dispute has been reduced to around $90,000. 

CNSP has also had difficulties with Windstream, though not directly concerned with billing issues.  They had a T1 circuit from Santa Fe to Windstream’s Espanola office, to support dialup in Espanola.  The circuit was frequently down, typically for 1-2 days every month.  This cost them 50-100 customers.  After suing in Magistrate Court, the circuit became more reliable.  They ordered another circuit under a different name and it had no particular problems.  They are installing a microwave radio link to Espanola in order to bypass Windstream backhaul.

OneConnect IP
OneConnect IP is an Albuquerque-based ISP and VoIP provider.  While also now the owner of Zianet’s assets, it has had its own problems with Qwest’s billing.  They waste considerable time straightening out frequent billing errors. 
Marianne Granoff of OneConnect has noted a serious problem with how minor errors are handled.  Orders are based on USOCs (Universal Service Order Codes), a semi-standard method of specifying LEC services.  USOCs are alphanumerics up to five characters long.  A one-character error can often result in the circuit installed and working correctly but billed wrong – the installation technician had engineer’s notes to work from, so it worked; the problem turned up later when the bill came.  When this happened with US West, it was relatively easy to rectify.  Their staff was well trained.  Qwest’s staff appears to be newer and less well trained, and they have trouble working with their own systems.

This is also apparently related to Qwest’s internal order flow.  More than one person is involved in a complex order for “designed services”, which are the costly ones used heavily by ISPs.  The Access Service Request (ASR) form is quite complex, with a lengthy set of codes needed to place an order.  The person in Qwest who issues the order may put down a wrong code, which gets confirmed as part of the process, but the mistake isn’t noticed until the bill arrives.  Here the problem is trying to prove that the order was issued incorrectly by Qwest, not according to the actual customer request.  The process itself has no resiliency.  It was designed for a different era, when the telephone companies had well-trained employees who were motivated to provide good service. 

OneConnect, like its predecessor Zianet, depends on Qwest to provide a range of complex services.  ISPs are the major users of Qwest’s most complex services.  Thus weaknesses in Qwest’s internal processes show up most clearly among ISPs.  But it is not unlikely that ISPs end up getting worse service than Qwest’s own direct customers.  

OneConnect is also concerned that Qwest does not provision services to CLECs as rapidly as it does for its own retail customers.  It notes that an order for a DS3 from Deming to Truth or Consequences, which to be sure is in Windstream’s territory, took 2 ½ years.  That is unreasonably long even if two companies have to work together on a meet-point basis.  Within Deming, a DS3 local circuit was ordered to a school.  The original order was accepted at the standard rate, but later Qwest requested an additional $112,000 extra to proceed with the order. 

Southwest Communications Inc.

Southwest Communications is a moderately-small ISP (revenue <$5M) based in Gallup.  It has about 200 remaining DSL customers but focuses on larger local accounts, including schools that it serves under the federal E-Rate program.  Its business strategy has been largely shaped by the need to avoid Qwest’s predatory practices.  Many of the same problems noted by other ISPs also impact Southwest.

DSL was not available at all in Gallup until 2001.  Qwest would not install it until they had enough orders.  Southwest wanted to sell its service over DSL, so Qwest asked them for the names and addresses of 175 potential customers.  These names went to Qwest in Denver, and Soutwest’s customers got a marketing pitch from Qwest for its own DSL-based Internet service.  In essence, Southwest’s attempt to get DSL for its own wholesale purposes was turned into a Qwest marketing campaign to take customers away.  Southwest’s Wendy Heinz described Qwest as wanting to “sell us something on one end and take our customers on the other.”  Qwest continues to try to win over Southwest’s accounts, like the Gallup schools, from which it already gets wholesale revenues from Southwest. Circuits to these major customers often have a termination liability. When Qwest takes away the customer, it leaves Southwest with the liability, in effect double-dipping.  

When DSL was installed in Deming, Qwest had the majority of the customers originally identified by Southwest.  Making matters worse, while SCS has in fact been hooked up to the Qwest ATM
 network in order to receive DSL subscribers, and has had some DSL subscribers, Qwest has consistently failed to list Southwest as an available ISP on its DSL network.  Hence when customers call Qwest to order DSL with Southwest as the ISP, they are told that it is not an option.  When DSL is installed for an SCS customer, it is sometimes disconnected by Qwest.  The customer calls SCS who verifies that they are still supposed to be connected, and the customer is directed to call Qwest.  In that case Qwest often takes the opportunity of the repair call to try to sell its own retail ISP service as part of a bundle of Qwest services.

Southwest has also had problems being billed for circuits not actually placed in service.  In one case, they specifically ordered a DS1, specifically to be delivered over optical fiber, in Albuquerque.  While Qwest accepted the order, they later were only able to deliver a copper circuit.  Southwest did not accept the substitution, so the order was to have been cancelled.  Qwest claimed a termination liability anyway.  But instead of a fixed liability amount, Qwest has continued to bill $400/month for the nonexistent circuit for the past three years.  This is an accumulating dispute.  Southwest’s total dispute with Qwest is now in approximately $75,000, mostly over disconnected circuits.  

Qwest leaves their disputes with the collections office, which seems to not want to determine the facts, just get paid.  Errors have happened when TLA was ostensibly to be waived and circuits were disconnected.  In one case Qwest and Southwest negotiated the disconnection of a circuit.  It then took six months before Qwest actually discontinued the billing. That order was spread over five different accounts, each of which was billed with a different ending date.  (The disconnection was ordered in October of 2005; the bills ended in February and March, 2006.)  The dispute from this one order alone is approximately $25,000.

Southwest first purchased Qwest’s wholesale Internet service, for use as its “upstream” backbone access, before Qwest had received its Section 271 authority.  Section 271 is the part of the Telecom Act that conditionally lifted the 1984-era divestiture restrictions on Bell companies.  Bell companies such as Qwest (as successor to US West) were not permitted to carry traffic across LATA boundaries “in-region” until the PRC and FCC  both certified that they had met the requirements set forth in Section 271. As such, Qwest initially had to work with a Global Service Provider (GSP), a backbone ISP that, as the Internet’s equivalent of an interexchange carrier, could carry packets across LATA boundaries and thus connect customers to the global Internet.  This carried a price which was passed along by Qwest as a line item.  When its Section 271 authority was granted, Qwest no longer needed the GSP, but the line item remained on Southwest’s bill for a year, roughly doubling its monthly upstream cost.  
RioLink

RioLink was founded in 1996 as the first ISP in Truth or Consequences.  Its ability to continue in service much longer has been cast into doubt by Windstream’s behavior.  Owner Richard Jones describes the situation as one in which they “don’t give you any access” and the ISP business is likely to be “totally monopolized by these local telcos”. 

Initially, RioLink provided dialup service using then-ILEC GTE’s lines.  It built up a microwave broadband network and now its services are largely provisioned wirelessly, extending over much of the Elephant Butte Lake and Caballo Lake areas.  When Valor was spun out of GTE after the Verizon acquisition, they asked RioLink if they would be interested in DSL.  RioLink said yes, as it would be another option besides wireless.  Valor then had a meeting in Albuquerque with a number of ISPs in its footprint, ostensibly about broadband service, but by the end of the meeting it became clear that Valor really was more interested in taking on the ISPs’ billing.  This did not seem to be so much a partnership as a hook into their networks and customers.

Valor did install DSL in Truth or Consequences in 2003, when it was still required to be offered to all ISPs as common carriage.  But its terms were unreasonable; a T1 circuit into the DSLAM (“digital subscriber line access multiplexer” a device that allows broadband internet service over the “last mile” copper infrastructure) would cost the ISP over $400 per month, and they could not collocate or use a radio link.  (These are typically privileges granted to CLECs, not ISPs.)   Valor, which was itself acquired by Windstream, then priced its own retail broadband service at a lower price than RioLink’s dialup.  Windstream has also telemarketed its $14.95/month DSL and its service packages.  They could telemarket to the “do not call” list because they had an existing business relationship with their monopoly telephone customers.  

Windstream’s predatory behavior has continued to make RioLink’s business nearly untenable.  On several occasions, RioLink has arranged with lakeside developments to discuss bringing in its wireless service, only to be met almost immediately with the addition of a Windstream DSLAM in the area.  This has happened in Lakeshore Highlands, Caballo, and Palomas.  Windstream has built fiber to these sites for its own ISP’s use.  This is almost certainly being financed by the Universal Service Fund, and is thus being marketed well below cost, and indeed well below the price paid by typical urban broadband subscribers.  Indeed, this requires Commission attention since the Commission has an affirmative statutory duty to identify and eliminate hidden subsidies.  This has the look of classic predatory pricing; it is unlikely that these prices will last once the unsubsidized competition has gone out of business.  

RioLink is highly dependent on its radio links; it has a mountaintop tower at the 8000 foot level which connects to its local relays over a wide area.  At one point they were using a 2.4 GHz frequency hopping radio, when the service went out.  They discovered that Windstream had installed its own 2.4 GHz radio system on the same mountain, causing interference.  Unlicensed radio systems are of course not granted the same protections as licensed ones.  It is rather unusual for an ILEC to use unlicensed frequencies, as they are entitled, as common carriers, to get licenses for protected point-to-point links upon request, and such links are more likely to provide the type of reliability that ILECs are expected to provide.  In this case, Windstream’s radio system appeared to be using an illegal amplifier to generate higher power than allowed under FCC rules for 2.4 GHz.  After RioLink complained, they moved it to the 5.8 GHz band.
RioLink’s office telephone service has five Windstream lines.  These were ordered as unlimited usage lines, but RioLink has recently noticed a spike in the bill.  It turned out that the lines were being billed for usage as if they were measured usage lines ($.0375/minute), even though the monthly rate appears to be that of unmeasured business lines.  Windstream only offered to correct the past two months’ overbilling, even though the error appears to have gone on for years.  But even that offer, made by a telephone representative, may not have been sincere, as the most recent bill still shows the error, not corrected at all.
The nature of ILEC billing systems

The Incumbent Local Exchange Carriers, and especially the Regional Bells Operating Companies, have a long legacy of internal billing and operational support systems.  These trace back to the pre-divestiture AT&T and then to its successor Bellcore, now called Telcordia, which has provided key software to the industry.  

One very important software package is now called TIRKS CE.  A program that began as the Trunks Integrated Record Keeping System has long since outgrown that name; the acronym no longer formally stands for anything.  Telcordia describes it as “an inventory and provisioning system that allows operators to achieve flowthrough provisioning for the backbone network within a single, integrated operational environment.”  This simple description understates the importance of TIRKS, an immensely complex program that is central to the record keeping that feeds the billing process, as well as to the installation processes themselves.  “Flowthrough” means that orders, once placed, require little human intervention; what can be done by machine is done by machine, and what needs to be done by technicians is assigned to them without requiring additional human intervention.  TIRKS has Application Program Interfaces (APIs) that allow other programs to work with it.  Besides Telcordia’s own programs, a small industry has grown up around TIRKS add-ons.  TIRKS is central to the inventory that creates bills for monthly services and nonrecurring charges.  A separate set of programs is used for call detail processing.  

To some extent the process flows, and some of the item codes that they use, such as the Network Channel (NC) and Network Channel Interface (NCI) codes, are industry standards, owned by Telcordia or the Ordering and Billing Forum (OBF).  Of course OBF itself is a creature of the ILECs, as it is part of the Alliance for Telecommunications Industry Solutions (ATIS), essentially a trade group of ILECs and their suppliers. 


When Qwest generates its bills, it is tied to the legacy of these programs and the data that they manage.  Billing software assumes the correctness of the data in these complex records.  Corrections are of course possible, but the system was not designed with a high error rate in mind.  These software systems were essentially designed in a bygone era when rate of return regulation was still in effect, the cost of customer service was a recoverable expense, and the companies had a larger, well-trained, highly-motivated workforce with a low turnover.

Billing itself is a legacy process.  The essentially artificial regulatory distinction between “wholesale” and “retail” was initially created to accompany the 1984 Modified Final Judgment, which split local from long-distance service in an effort to introduce competition into these markets.  The process accelerated with Congressional enactment of the Telecommunications Act of 1996.  Qwest’s bills actually look better than those of some other Bell companies, in that they are printed using modern laser technology with upper and lower-case letters, and with short explanations of what the codes stand for.  It should be noted that Windstream’s bills are far worse than Qwest’s.  They do not even have circuit ID on them.  For example, CyberMesa’s Windstream bill contains several pages where UNE loops are billed, one at a time, as 

“Optional Service 1 UNE Loop 2w Analog VG $19.90” but no other description or circuit identification is provided.  Windstream’s answer is to use their online system Express to look at the records.  Of course these don’t reconcile directly to the bills, since the bills have no cross-referencing at all.  Hence it is extremely difficult to audit Windstream bills, and errors are harder to recognize on an ongoing basis.   But in either instance the flow of data is still largely as it was in the 1970s, when old AT&T stopped putting punch cards into the bill for subscribers to return with their checks.  It is a system optimized to produce millions of simple bills, not make it easier for customers to deal with complex ones.


All charges are associated with some kind of account number.  For a residential telephone bill, it is generally based on the phone number, plus a few digits for uniqueness.  For a leased line or other special service used by ISPs, it is generally a circuit ID.  But a leased line may have more than one billable component; for instance, the “channel term”, the link from the central office to a customer premise, has one price, while the interoffice mileage has a separate price.  These items do not always appear together on the bill, or even on the same bill. So there is a circuit ID and a billing account; a large customer may have many of both, and thus receive many bills, thereby increasing the opportunity for errors to multiply.  As revealed by my interviews, these errors overwhelmingly favor the ILEC.

A large ISP’s bill can be very long.  CyberMesa’s monthly Qwest bills arrive in paper format and, stacked, are about a foot high.  (See AGO Exhibit 1.)  Finding errors in this haystack is a slow and costly process.  Billing is a one-way process:  A bill is sent monthly, in some format or other, and it is up to the recipient to contest the bill if errors are found.  This has a long history, of course:  Even in the 1960s and 1970s, a good-sized cottage industry existed of phone bill auditors.  When PBX (“private branch exchange”, a business or campus telephone switch) systems were rented from monopoly telephone companies, each extension carried a monthly price; line-by-line auditing was usually a worthwhile exercise for large PBX users.  While PBXs are no longer owned by phone companies, long paper bills are still delivered to ISPs.  And indeed a cottage industry in bill auditing still exists, and serves a useful purpose, especially for ISPs, CLECs, and large enterprise users.  However, a system that routinely requires such auditing is anti-competitive and extremely economically inefficient.

What needs to be questioned, though, is the way Qwest, Windstream and other ILECs handle billing overall, including the business practices such as how disputes are handled and errors corrected.  The one-way presentment of bills is hardly state of the art in a world of linked computer systems.  In a competitive market, business-to-business relationships treat ordering and billing as an important part of the product life cycle and customer relationship.  Collaborative relationships can result in the evolution of mutually-beneficial billing and ordering systems that assist both parties in maintaining accuracy of bills, as well as of timely order processing.  This concept is foreign to the ILECs, except to the extent that it was mandated as part of the now-obsolete UNE Platform.  And that was more about rapid placement of customer change orders than about accurate billing.  Instead, ILECs simply put their systems in place, and take little input from users about what could be done better.  It is still effectively a relic of the punch-card era and a monopoly service provider.  


As such, it is anticompetitive in its nature.  Now that Qwest competes with its wholesale customers, including ISPs, almost across the board, poor ordering and billing systems are a relatively small disadvantage to Qwest’s internal users of these systems, such as their own customer service representatives and ISP affiliate, and a bigger hindrance to external users, such as independent ISPs and CLECs.  They have no internal incentive to improve the wholesale practices of their former US West operations, as wholesale sales are to some extent a barrier to retail sales, either directly or through an unregulated affiliate.  Indeed, many perverse incentives exist to maintain these inefficient and inadequate billing systems.  They are useful as a tool to eliminate competition, and they serve as drivers of additional, unearned revenue.  It is these factors that mandate a regulatory intervention.  
The small-wholesale gap

The heart of the ILEC operational support systems, TIRKS, began to take shape even before the AT&T Divestiture.  In that older and simpler world, “The Phone Company” was responsible for the entire supply chain, taking orders directly from the retail customers.  Divestiture created a split between the LECs and the Interexchange Carriers (IXCs)(“long distance companies”), with the latter set up as wholesale customers of the former.  This was an asymmetrical relationship by design:  IXCs were expected to sell long distance calls directly to customers, while paying LECs for the use of their networks, and optionally their “retail” billing systems, on a “wholesale” basis.  It is important to note that the distinction between “wholesale” and “retail” is not a technological imperative, it is a response to a federal regulatory imperative designed to introduce greater competition in the market.  The early IXC industry in turn had two types of participant.  The major ones, such as AT&T, MCI and Sprint, owned their own networks.  This was an extremely capital-intensive business and only large companies could play.  


So the wholesale billing systems – in this sense, “wholesale” means services that are typically intended for resale by another company as part of its own service –  were optimized for one class of customer, very large companies, some with a telephone-industry heritage, who could naturally deal with the LECs’ systems.  (Not that this has been without flaws:  Access bills are still rife with errors, and large carriers have staffs to deal with them.  But at least the largest carriers have resources for this.)  There were also, of course, some enhanced service providers, predecessors of ISPs, but they mainly used dial-up circuits.  As such they were similar to other enterprise customers.  Early ISPs, in the mid-1990s, were also largely dependent on dial-up.  Before the Telecom Act, the Bells such as US West were not allowed into this market, so there was no direct conflict with independent ISPs as competitors to their own equivalent services.


The Telecom Act introduced local service competition nationwide.  It is easy to forget nowadays that the facilities-based IXCs were perceived at the time as rich and powerful companies, and they were expected to become local-service competitors.  The RBOCs were also expected to compete against each other.  It didn’t quite work out that way though.  The RBOCs gave each other mostly token competition using resale and UNE Platform.  Only US West actually invested meaningfully in out-of-area facilities, when it bought cable company MediaOne and upgraded it to provide competitive telephone service.  (That was sold to AT&T and later Comcast.)
The real impetus for competition in that era came from smaller companies.  Local and regional ISPs had been springing up, and many started their own affiliated CLECs, both to support their dial-in networks and to provision DSL over unbundled loops.  These companies became major customers of the ILECs, including Qwest.  Technically they were wholesale users, because they were adding value to Qwest’s lines in the form of information services, but they did not resemble the big long distance carriers at all.  Thousands of ISPs and CLECs were actually small-business customers ill-equipped to deal with wholesale ordering and billing systems that were designed to cope with the likes of AT&T and MCI.  The alternative they were consigned to was dealing with retail systems that produced paper bills, and which were not designed for wholesale operation on any scale.  That is the gap now faced by New Mexico’s ISPs and CLECs.

Prospective relief

A fundamental problem with the billing of services to ISPs and CLECs is that it fails to provide the customer with a bill that enables it to determine, at reasonable effort and cost, within a reasonable time, whether or not its current bill is correct, and whether or not services have been delivered and billed as ordered.  The complexity of the rate structures and customer requirements are not handled well in a system that is based on delivering paper bills to all but the largest wholesale customers.  This contributes to problems arising in the handling of billing disputes.  The other fundamental problem is that there are too many errors, and disputes are too hard to resolve.

While wholesale providers such as CLECs and ISPs are the ones most directly impacted, end users are also affected by the current situation.  New Mexico consumers have relatively few choices.  The FCC’s most recent reports show the state as having the lowest market share of telephone lines belonging to CLECs.  Consumer choice and fair pricing are impacted by a lack of competition.  
Bill Formats

To begin with, ILECs should be required to provide customers such as ISPs, those whose total business is larger than a few lines, with bills in a machine-readable format that facilitates, rather than impedes, careful scrutiny.  Spreadsheets would be one example, as would a standardized, documented text-base format.  (Wholesale calling records are often sent out in one such standardized format called EMI.)  A displayable PDF, on the other hand, would not be suitable.  This should not require a costly dedicated connection or proprietary software such as Sterling Commerce, an AT&T-owned product used by ILECs for some kinds of EDI (Electronic Data Interchange, a pre-Internet technology for sharing businesses data across dial-up or other connections).  The Commission should seek a consensus, if possible, between the ILECs and wholesale customers over what formats are mutually acceptable. 

Process changes

A more thorough answer is to require ILECs to adjust their ordering and billing processes in ways that reduce the risk of undetected error.  Errors may occur, of course, but customers should have a better chance of detecting them early and getting them corrected.

Wholesale customers should be provided with better feedback during the order process. There are multiple stages in the process between the original order and the receipt of the bill(s).  The first stage of processing should include a prompt written confirmation of orders, including the PON (customer-specified “purchase order number”), full details of the order as understood by the recipient, and both the nonrecurring and recurring charges associated with the order, along with plain language description as well as USOC and other industry-jargon codes   Customers should be given a reasonable interval in which to cancel orders, with no penalty, after receipt of this confirmation.  (Of course this should not be so long as to cause delay in delivering complex orders.)  When complex orders will result in more than one bill being rendered for the same order, the customer should be given written notification of what billing accounts will be created or changed as a result of the order.  

Notifications of rate changes

Wholesale customers should be notified of rate changes, both when they are proposed and when they are take effect.  Most ISPs and other wholesale businesses are not large enough to afford regulatory staff that can spend their days trying to keep track of what the ILECs are up to.  This notification should be applied to interstate and intrastate rates, for regulated and unregulated services, as a simple matter of non-deceptive business practice.

A special case exists when services are reclassified as a result of a regulatory change.  This happened when the Triennial Review Remand Order reduced the number of unbundled network elements available to CLECs, and can result from the deregulation of a previously-regulated wholesale service.  It may happen in the future when the UNE list is again changed, or if Qwest’s forbearance petitions are granted.  In such cases, ILECs currently have the right to reprice services as they see fit, within the bounds of the new rules.  However, there may be more than one option that a customer could select for the replacement service.  Conflict results when the ILEC unilaterally imposes a more costly option.  Hence these repricing events should be accompanied by notice to the customer, with a notice of the proposed new rate, giving the customer opportunity to request changes before they take effect.  When the TRRO took effect in 2005, Qwest simply assumed that the customer would know that the change in rules took place; new bills, with some months of retroactive billing, were not mailed out until months after the new rates had taken effect.  This practice should not be permitted.

Predation

ILECs should be prohibited from using wholesale customers’ subscriber’ routine calls, such as repairs and feature changes, as an opportunity to market their own services.  When a retail customer of an ILEC-wholesale-customer ISP calls the ILEC for repair, the ILEC should not use it as a chance to steal the customer from the ISP.  And if a customer has to call an ILEC to order a new service or change in service that they intend to use with a non-ILEC-affiliated ISP, the ILEC should accept the order without trying to change the customer’s mind.


The FCC recently announced an employees’ recommended decision in a case where CLEC number portability requests triggered ILEC “win-back” efforts.  This is analogous to the situation described by CNSP and Southwest.  The FCC recommendation (not yet a formal ruling) was most unfortunate:  It held that the customer-proprietary network information (CPNI) needed to place the port could be used for win-back purposes, because that is using it to provide telecommunications. This practice may currently be allowable at the federal level but it is nonetheless fraudulent and should be banned at the state level.
Collection practices and dispute resolution

Once bills are rendered, ILECs cannot simply be allowed the presumption that their bills are correct and that orders have been placed as the customer wanted. While this may have worked when they were not directly competing with their customers, and when they had account managers in charge of the entire customer relationship for their large customers, today’s situation is different.  The ILECs often have an adversarial relationship with some of their largest customers. They see their wholesale customers’ retail customers as their own potential customers.

ILECs should not be allowed to treat disputed bills as a mere collections problem.  Dispute resolution procedures need to be imposed.  CLEC Interconnection Agreements already have such wording, which provides a role for arbitrators and the PRC.  Non-CLEC wholesale customers, such as ISPs, should also have a PRC-regulated dispute resolution process.  The frequency and severity of these billing problems with the ISP and CLEC community show that the current practice is inadequate.  An ILEC’s bills cannot be presumed correct; that presumption has not been earned.

� Primary Rate ISDN is a standard bulk telephone service.  It uses a digital local loop at 1.544 Mbps and typically carries 23 simultaneous calls, sometimes 24.  A group of 30 PRIs can support between 690 and 712 calls at a time.  These calls can be voice, modems, or 64000 bit per second circuit-switched data.  PRI is widely used by ISPs.


�  Asynchronous Transfer Mode, a high-speed switching technology.  DSL uses ATM, and ISPs thus connect to their DSL customers through the ATM network.
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