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Proposed Fish Population Metric for Determining Progress of Trinity River Restoration Program (TRRP)
Trust Responsibility
Trust responsibilities of the United States to the Hoopa Valley Tribe associated with the protection of fishing rights is based on a variety of agreements and laws that define some of the oldest federal property rights in California.  These trust obligations are based on, in part, agreements, commitments and intents contained in the Treaty of 1864, Executive Order creating the Hoopa Reservation, and related laws.  More recent court cases have interpreted the Hoopa and Yurok fish allocation rights to be 50% of the harvestable fishery resources produced by the Klamath , Trinity and other rivers in the Klamath Basin.  These property rights predated the construction of the Trinity Dam. Also included in the tribal property right is fish that is produced by the Trinity River Hatchery because of its function to mitigate for the loss of fish spawning habitat that was removed by construction of the Trinity and Lewiston Dams.  The Hoopa and Yurok Tribes own property rights in the fishery resources at pre-dam levels.  Likewise, federal courts have held that delays in fulfilling those rights beyond the timeframe agreed to in the Trinity ROD is a violation of those trust responsibilities by the United States.

It is clear from court cases, by Acts of Congress, and by the Trinity River Records of Decision that fulfilling these obligations of the United States is non-discretionary.  One of the most fundamental goals of the TRRP is not simply to carry out a variety of habitat and structural modifications, but instead to implement those activities as part of restoring the natural fishery populations in order to provide meaningful harvest opportunities, and in amount necessary to meet the natural stock protection mandates.  The Bureau of Reclamation and US Fish and Wildlife Service have defined the natural stock restoration standards for the CVPIA as ensuring sustained populations levels of natural stocks are maintained over the course of several brood stocks (at least 5 brood cycles) under varied ecological conditions.  For the TRRP, this means ensuring  sustainable natural populations for all species beginning in 2015 (3 years after all habitat improvement projects are completed) plus 20 years (5 – 4-year old brood cycles for chinook), or by 2035.  This is the definition of the United States’ trust responsibilities contained in 3406 (b)(23) of the CVPIA.  The following are legislative and other information related to the meaning of trust responsibilities in 34-6 (b)(23).

Legislative History

Section 2 of Pub. L. 98-541, 98 Stat. 2721, 2722 (1984), required the Secretary of the Interior to “formulate and implement a fish and wildlife management program for the Trinity River Basin designed to restore the fish and wildlife populations in such basin to the levels approximating those which existed immediately before the start of the construction [of the Trinity River division of the Central Valley project] . . . and to maintain such levels.”  The fishery restoration goals for PL 98-541 were contained in the 1983 EIR for the Trinity River Restoration Program.  The goals at that time were for spawning escapement only and did not include harvest.

Enactment of the Trinity River Basin Fish and Wildlife Management Reauthorization Act of 1995, Pub. L. 104-143, 110 Stat. 1338 (1996) reauthorized,  amended, and extended PL 98-541. Section 2 of the reauthorization act clarified that “Trinity Basin fisheries restoration is to be measured not only by returning adult anadromous fish spawners, but by the ability of dependent tribal, commercial, and sport fisheries to participate fully, through enhanced in-river and ocean harvest opportunities, in the benefits of restoration.” That act amended and restated “the long-term goals of restoring fish and wildlife populations in the Trinity River Basin, and, to the extent these restored populations will contribute to ocean populations of adult salmon, steelhead, and other anadromous fish, such management program will aid in the resumption of commercial, including ocean harvest, and recreational fishing activities.”  In doing so, Pub. L. 104-143 made clear that the goal had two objectives: (1) restoration, preservation, and propagation of the fish species at populations levels that existed immediately prior to Trinity River Division construction; and (2) enabling harvest at levels that would reestablish and continue economic productivity of tribal, sport and commercial fishing.
Pub. L. 104-143 also addressed the Trinity River hatchery, whose management was to be conducted “so that it can best serve its purpose of mitigation of fish habitat loss above Lewiston Dam while not impairing efforts to restore and maintain naturally reproducing anadromous fish stocks within the basin. 
The purposes of the 1992 Central Valley Project Improvement Act (CVPIA) (Pub. L. 102-575, 106 Stat. 4706, Title XXXIV ) included protection, restoration, and enhancement of fish, wildlife, and associated habitats in the Central Valley, including the Trinity River Basin. Specifically, the CVPIA provides at section 3406(b)(23), that ``[i]n order to meet Federal trust responsibilities to protect the fishery resources of the Hoopa Valley Tribe and meet the fishery 
restoration goals of Public Law 98-541,'' the Secretary is directed to complete the Trinity River Flow Evaluation Study (TRFES) and to develop recommendations ``based on the best available scientific data, regarding permanent instream fishery flow requirements and Trinity River Division operating criteria and procedures for the restoration and maintenance of the Trinity River fishery.'' The CVPIA also specifically provided for the Secretary to consult with the Hoopa Valley Tribe on the TRFES and, upon the Tribe's concurrence, to implement the restoration recommendations accordingly.

In the 2000 Trinity Rive Record of Decision (ROD), the Secretary of the Interior updated the directive in the 1992 CVPIA to meet the fishery population restoration goal of the 1984 restoration act (Pub. L. 98-541) by incorporating the 1996 harvest resumption amendment to Pub. L. 98-541 enacted by Pub. L. 104-143.
Proposed Fish Population Program Assessment Metric
Legislated requirements are to restore the Trinity fishery to an abundance comparable to that which existed immediately prior to construction of the TRD and maintain that abundance. Restoration is to be measured by spawning adult naturally-produced fish and by their contribution to fisheries.  Accordingly, enumeration of the naturally produced adult anadromous fish populations of Trinity River provides an approach for evaluating the TRRP with respect to these requirements.
The primary assumption for the TRRP is that mandated recovery of naturally-produced Trinity River anadromous fish may be achieved by restoring rearing habitat in the upper 40 miles of anadromy (life-history wherein eggs are deposited in riverine habitat, juveniles rear in the freshwater before migrating to sea for further growth and maturation).

The restoration mandates of the 1984, 1992, and 1996 acts as implemented in the ROD are to restore a population (or stock) of each anadromous fish species of interest to enable each population to attain the life-history stage of spawning adults in quantities sufficient both to reproduce and maintain population levels and enable dependent fisheries to participate in an economically sound harvest of them.  Hence, the spawning adults and harvest criteria are to be met concurrently, and not to the exclusion of one for the other.  Simply regulating harvest to achieve improved spawning escapement or over-exploiting limited spawners to satisfy the fishing requirement are not authorized by the restoration legislation.  
Prior to construction of the TRD, the Trinity fishery was naturally reproducing. The hatchery authorized by the 1955 Trinity River division act was for the purpose of mitigating the permanent loss of approximately 109 miles of fish habitat by the construction of the Trinity River division dams at Lewiston, California.  Mitigation goals and contribution to fisheries by hatchery produced fish are therefore not included in the proposed TRRP metric.

To sum up the parts, the restored fish population goal should consist only of those naturally produced adult fish contributing to escapement (as first-time spawners) and harvest.  Goals for the harvested portion of these populations, which correspond to the full-participation standard required by congress, must be developed to complement the escapement “goals” for adult naturally produced fish established in the early 80s and more recently adopted in the IAP.  This in no way implies that the TRRP is to participate in harvest allocation or management.  The responsibility of the program is to fulfill the intent of the specific requirements of the fishery restoration legislation; that is, to rehabilitate the river so as to sustain “populations” approximating those present prior to TRD.
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