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August 15, 2008

Mr. Mike Finnegan

Mr. Federico Barajas

Bureau of Reclamation, MP Regional Office

2800 Cottage Way

Sacramento, CA.  95825-1898

RE: Draft Legislation 8-6-08 (SLU Drainage “Alternative Plan”)

Dear Mr. Finnegan and Mr. Barajas:

Thank you for the opportunity to comment on the Drainage Legislation Working Group Discussion Draft, dated August 6, 2008, that you provided to us at your meeting August 8 in Sacramento.  We also thank you for setting up the web site with relevant documents and correspondence on this issue.  We also appreciate your providing for our involvement in the process, and we want you to know that we want to be fully engaged.

The signatories of this letter expect a timely and effective resolution to the longstanding drainage problems on the west side of the San Joaquin Valley and appreciate the Bureau’s efforts to solve these problems.  We are supportive of developing a solution to the San Luis District Unit drainage problems that would incorporate sustainable agricultural practices with effective environmental management.  We also are supportive of solutions that would achieve positive cost/benefit ratios, while safeguarding a safe and healthy environment.  We also support assigning responsibility for costs to those benefiting from the proposals. 
Unfortunately we find the Draft Legislation document dated August 6, 2008 to be lacking in critical scientific and policy matters and believe the draft requires considerable further improvement by the U.S. Bureau of Reclamation.  We provide an overview of our 

concerns in this correspondence and within the required one week turn around as requested by you during the August 8 meeting.  We reserve the right to provide a more detailed analysis and counsel at a later date as time permits.  We are concerned with at least the following list of important issues as currently assessed by us.
SEC. 8. ASSIGNMENT OF CONTRACT RIGHTS TO THE UNITED STATES FISH &WILDLIFE SERVICE; subsection (f) Placeholder Language.

 [Reclamation is working with U.S. Fish and Wildlife Service and Westlands Water District to identify an alternative that preserves the 100 TAF assignment to the Service, promotes the certainty of Contractors’ water supply, and is b(2)  policy neutral].

This placeholder deals with an issue that has been the subject of much concern and previously has been brought to the Bureau’s attention.  Leaving this critical item open for resolution without the agreement of all stakeholders is not appropriate and cannot be considered the result of a “collaborative” process.  

Our main concern focuses on the provision providing water contractors with an option to avoid the requirements of existing legislation in the Central Valley Project Improvement Act through a quid pro quo arrangement between the contractors, F&WS and the Bureau.  The legislation as presently drafted ignores the CVPIA (b)(2) environmental water provision by preventing that water from being used to double salmon  populations with primary purpose water.  

Given the current collapse of the Delta ecosystem and the recent low numbers of Central Valley salmonids, there is absolutely no rational or legal basis for constraining use of (b)(2) primary purpose water.  The benefit of the CVPIA’s dedication of (b)(2) primary purpose water is that it allows the flexible use of this water in perpetuity to meet changing environmental needs in the Delta and its watershed.  Therefore, the draft legislation proposal is not acceptable unless both the San Luis Unit contract documents and the enabling legislation are redrafted to ensure that (b)(2) water will be used for primary purposes.  We concur with the questioning of this scheme previously set forth by The Bay Institute
 and the Environmental Defense Fund 
.  We request that the Bureau review these letters and provide a meaningful response to all stakeholders to those detailed issues of concern.  

SEC.  7. DRAINAGE IMPLEMENTATION AND ADAPTIVE MANAGEMENT


In general. Within two years of the date of enactment of this Act, the San Luis Unit  Irrigation Contractors shall prepare and submit to the Regional Water Quality Control Board for  the Central Valley Region, the State Water Resources Control Board, and other appropriate  agencies, a Comprehensive Drainage Management Plan that complies with subsections (b)  through (d) of this section.

There is no evidence that the State Water Resources Control Board is capable of fulfilling this obligation in an effective manner without increased resources in manpower and facilities.  Factually, all evidence is to the contrary.  The State of California is in a financial deficit crisis and the proposed SWRCB budget has been reduced by the legislature.  The SWRCB currently is stating to the public that it is unable to do its job because of a lack of resources.  Please provide us with an acknowledgement of this constraint and a plan of how to overcome this obstacle for successful implementation.  There are agencies that are capable of fulfilling this responsibility.

We request that the “two year period” given to the contractors to develop an implementation and adaptive management plan be struck from the legislation.  The entire essence of this legislation is jeopardized absent such an environmental management plan in place before its submittal for review and enactment.  The contractors must provide an effective environmental management plan reviewed by a competent and independent science entity, such as the USGS, for SLU drainage prior to any enabling legislation.
More than $100 million has been spent on federal and state studies seeking solutions to Western San Joaquin Valley drainage problems.  To date, an economical, technically and environmentally feasible solution that is workable at full scale has not yet been identified or adequately tested.  We therefore request that the USGS be fully engaged in the Collaborative Resolution process to utilize its decision making analysis tools to help identify and to help develop a solution that is technically and environmentally feasible. 
As USGS made clear in its May 2008 report, there is no lack of study on the subject and the inability to implement a solution is due to, “a lack of decision analysis tools to enable meeting the combined need of sustaining agriculture, providing drainage service, and minimizing impacts to the environment.”   We recommend that USGS, an impartial third party, with scientific credibility and expertise, be engaged to review and report back with the proper solution.  
The “Overarching Objectives” subsection is so weak and non specific as to be meaningless.  We understand that legislation is not necessarily the appropriate document for details on performance measures, enforcement, and consequences, but the absence of any reference to a document providing such absolute assurances jeopardizes the entire essence of the draft legislation.  We believe it is essential to establish specific benchmarks for accomplishment of results from the drainage management plan that are tied to receiving water in the quantities anticipated.
Strict penalties through water delivery reductions for not attaining these milestones should be specified in the agreement.  The issuance of performance bonds should be required.  All "agreements" in the authorizing legislation should be structured as "contingent agreements," i.e., contingent upon the contractor’s various promises being fulfilled with appropriate and independent verification.  They must be structured so that they can be re-opened and/or nullified in the event that the contractors fail to live up to their ends of the agreements.  This should be explicit, legally binding and monitored by 
an outside agency, such as the USGS, with sufficient resources to do the job effectively and efficiently.
Water allocations to San Luis Unit contractors should be contingent upon clearly stated drainage performance objectives and should require continued oversight, monitoring, and assessment as well as contingency plans to revisit terms of the drainage agreement and the delivery of water amounts.  The monitoring plan, proposed contract and draft legislation submitted thus far provide none of these.

SEC. 6.  REPAYMENT CONTRACTS AND ACCELERATION OF REPAYMENT OF  CONSTRUCTION COSTS


a)  CONVERSION OF CONTRACTS.—Upon satisfaction of the conditions in Section 5(a),   the Secretary shall convert, prior to December 31, 2010, existing long-term contracts with San  Luis Unit Contractors entered under subsection 9(e) of section 9 

of the Act of August 4, 1939 (53  Stat. 1196), to a contract under subsection (d) of Section 9 of the Act of August 4, 1939 (53 Stat.  1195).

The only supporters of this provision are the water contractors.  Please review all previous comments from the numerous letters you have received to date concerning this issue and re-evaluate this condition.  If you were managing this draft legislation review as a collaborative process this section would have been deleted from the last, March 2008 draft.  Obviously, it appears that the Bureau has a deaf ear to the comments from all stakeholders except the water contractors on this issue.  The fact that you assert this to be normal Bureau practice needs to be proven with precedence.  Please provide the documentation that demonstrates this to be normal policy and procedure.

Subsection (d) (2) 


the  Secretary shall waive the pricing provisions of section 3405(d) of the Reclamation  Projects Authorization and Adjustment Act of 1992 (Public Law 102-575) for  such contractor, provided that such contractor shall continue to pay all applicable  operation and maintenance costs, and other charges applicable to such repayment  contracts pursuant to the then-current rate-setting policy and applicable law.

Providing tiered pricing relief to the water contractors is contrary to Governor Schwarzenegger’s declaration of a drought emergency and plan to reduce all water use by at least 20 percent by the year 2020.  When asked about the effects of such a pricing relief scheme on water conservation efforts your reply was inadequate.  Mr. Barajas stated that all growers have invested large amounts of money into the best technologies available.  This tiered pricing relief provision will have a negative effect on future investments in water conservation methods.  We do not believe this should be the tactic employed in a water constrained environment.  Tiered pricing should remain in any contract.
Section 4 DRAINAGE


(a) SAN LUIS UNIT RECLAMATION PROJECT FEATURES NOT TO BE CONSTRUCTED OR FUNDED BY THE SECRETARY.-- The Secretary shall not construct, operate, maintain, or fund the construction, operation, or maintenance of:

(1) any irrigation drainage facility within the San Luis Unit of the Project or

(2) any irrigation drainage facility made necessary by the delivery of Project irrigation water to lands within such Unit.

The issue of monitoring and clean up responsibilities of the selenium and other contaminant laden sediments and water in the San Luis Drain and beyond was brought up at the August 8 meeting and neither the Bureau nor the F&WS provided a response or an answer to the  questions.  In fact neither agency seemed to be aware of the problem.  We believe that requesting the Federal government to be relieved of responsibilities for these environmental problems and transference of these liabilities to a private entity is not good 

public policy and could result in environmental catastrophes.  Does the Bureau wish to relive the Kesterson tragedy?  Please re-think this provision with full knowledge and understanding of the existence of this major problem. 

Land Retirement

The acreage proposed for land retirement has been reduced to levels that will result in minimal or no benefit in solving the basic and central problems related to irrigating toxic saline and seleniferous lands.  In fact, the working drafts of March 12, 2008  and August 6, 2008 do not even mention land retirement.  We brought this your attention in our letter of April 18, 2008 and have not yet received a meaningful response. 

The proposed acreage for land retirement in the July 2007 document on Implementation of Drainage Service notes that “Westlands initial land retirement plan 

would be 100,000 acres, at a minimum.”  Yet, both the July 2007 and March 2008 drainage working drafts identify drainage management components and  

acreages consistent with the Water Needs Alternative in the San Luis Drainage District Draft Feature Re-Evaluation Environmental Impact Statement (SLDFR DEIS), upon which many of us commented on August 31, 2005.  

The Water Needs Alternative included retirement of 194,000 acres.  This is a huge discrepancy in acreage proposed for retirement.  It is unclear how drainage from the remaining 94,000 acres that would have been retired under the Water Needs Alternative would be managed by Westlands Water District.  The land retirement/drainage management facilities proposed by the contractor (and identified in the SLDFR In-Valley Water Needs Alternative) clearly would be insufficient to manage contaminated drainage volumes within the District if just 100,000 acres of drainage impacted land is retired.

Retirement of as much as 394,000 acres has been identified as required to provide a solution to contaminated drainage problems associated with irrigation of land in the 
Western San Joaquin Valley.  From the United States Geological Survey’s Professional Paper 1646 and its superseded Open File Report 00-416, one could conclude that the Western San Joaquin Valley will become a Superfund Site by mid-century.  Major land 

retirement is required in any proposed solution to Western San Joaquin contaminated drainage problems.

Water Delivery Contract

The annual contract delivery volume of 1,193,000 acre feet of water or more in perpetuity is excessive and will exacerbate major environmental degradation as a result of continued irrigation of much of the land in the Western San Joaquin Valley.  There is no reason to believe that this amount of water will or can be used for sustainable agricultural practices.  This is because of significant unknowns related to the unproven, small scale testing of the technical feasibility of proposed solutions and their effectiveness in the proposed drainage management plan. (see our April 18, 2008 letter).  

Limitation of a Drainage Solution to the San Luis Unit 

Contaminated drainage from the Western San Joaquin Valley impacts adversely geographic areas far beyond the boundaries of the San Luis Unit as well as fisheries, wetlands and the total environment.  Contamination flows into and degrades the San Francisco Bay and its Delta.  To provide for development of a contaminated drainage solution plan that does not incorporate areas impacted beyond the San Luis Unit is far less than a “solution” to problems created by the San Luis Unit’s drainage problems.  This issue has not been addressed.  The Bureau must study solutions and effects to the drainage problem on a landscape level beyond the San Luis geographic area level.  This basic ecosystem management approach focuses on affected landscape patterns – total impacted areas in this case - rather than processes and manages landscape elements to influence collectively and positively several groups of species.
Concluding Statements  

Our intention with these comments is to be helpful in developing legislation that provides a real and a genuine solution to contaminated drainage problems in the Western San Joaquin Valley.  We also want to encourage the incorporation of provisions in any legislation for sustainable agricultural practices based upon best methods of environmental management together with sound economic and financial principles, but  thus far, the proposals have not come close to achieving such objectives.  We also want to be as constructive and as engaged as possible in developing a sustainable, effective and realistic solution to the problems being addressed.

We await your response to our comments and thank you for that in advance.

Yours very truly,

Friends of Trinity River

Environmental Working Group 

s/Byron Leydecker, Chair

s/Bill Walker, Vice President/West Coast

Planning and Conservation League             
Friends of the River
   

s/Charlotte Hodde, Water Policy Analyst    
 s/Steve Evans, Conservation Director  

Northcoast Environmental Center    
      California Sportfishing Protection Alliance

s/Greg King, Executive Director     
      s/Bill Jennings, Chairman, Executive Director
Northern California Council Federation of Fly Fishers   California Water Impact Network

s/Mark Rockwell, Conservation Director

      s/Carolee Krieger, President

Trout Unlimited 



Clean Water Action
s/Stan Griffin, 




s/Jennifer Clary. Policy Analyst       
Northern California Conservation Chair
Pacific Coast Federation of Fishermen’s Associations   
s/Zeke Grader, Executive Director


     
California Save Our Streams Council                   California Trout, Inc.

s/Lloyd Carter, President                                      s/Brian Stranko, Chief Executive Officer

Public Employees for Environmental Responsibility  

s/Karen Schambach




  
Restore the Delta 



      Butte Environmental Council  

s/Barbara Barrigan-Parrilla, Campaign Director  s/Lynn Barris, Water Policy Analyst
Felix Smith




  Public Trust Alliance
s/Felix Smith, Retired USF&WS Biologist     s/Michael Warburton, Executive Director   


cc:
The Honorable Dianne Feinstein

         Mr. Dennis O’Connor  
The Honorable Barbara Boxer 

         Mr. Alf Brandt
The Honorable Jeff Bingaman

         Ms. Carol Baker
The Honorable Nancy Pelosi                                   Mr. Donald R. Glaser
The Honorable Nick Rahall

                     Mr. John Engbring
The Honorable George Miller

                     Congressional Research Service
The Honorable Mike Thompson
                     U. S. Geological Survey     
The Honorable Grace Napolitano
                     Environmental Protection Agency
The Honorable Don Perata

                     State Water Resources Control Board
The Honorable Karen Bass

                     Central Valley Regional Water Quality
The Honorable Mike Machado                                   Control Board              
The Honorable Patty Berg

                      Mr. John McCamman   

The Honorable Lois Wolk        
                      Mr. Lester Snow
The Honorable Jared Huffman

         
_______________________________________________________________________

� March 21, 2008,  letter to Mr. Barajas from Gary Bobker, Program Director, The Bay Institute,  RE: Draft Westlands Contract and Drainage Documents.


� April 4, 2008,  letter to Mr., Finnegan and Mr. Barajas from Larna Harnish  Regional Director, Environmental Defense Fund, Re: Drainage Working Group Discussion Draft.





