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Dear Mr. Riggs:

Thank you for your lefter of March 26, 1998, in which you requested the views of ther
Department af the Interior regarding reauthorization of the Trinity River Rasin Fish and Wildlife
Matagement Act of 1924 (Pub. L. No. 58.541, as atiended by Pub. L. No. 104-143). In
particular, you aated the recominendation by the Trinity River Task Force that the Act be

remithorized and asked whelher the Departtnent eonmirs in that recominendation.

The zttached opinion of the Solivitor discuses the authority of the Departznent 10
implement the reeommendations of the flow shady. Tt coneludes that hie Department has
adequate authority under the Cenrral Valley Project Improvernent Act {CYILA) o implement the
types of actions identified in the draft Trnity River Flow Bvaluation Study. This is the same
conclusion in the President’s FY 1999 Budget Justification to the Conpress, which stated: “Thess
statutes provide adequate substantive and funding suthority to operate the project and implement
fish and wildlife sestotation activities in FY 1993, Once the Flow Evaluation Shudy and EIR ae
finalizedd, it may be uscful t© enprge in an additional dialogue rEgaJ,'dmg funding sourres for the
full package of recommended actione.

Your letter alsa asked for the Department’s views reganding the authority to contiene the
Trinity River Task Force. The Task Forcs hes played 4 citical role in bringing together
stakchoidern involved in the Tnnity River restoration affort and in heiping to direct that effart.
We agree that the Task Force should continue ta serve in ther rale without intemmption, The
Departnent hag infiated the steps necded to extend the charter of the Trsk Force under the
Federal Advisory Committee Act,

The Department remains committzd to restoration of the fish and wildlife resomees of the
Frinity River Basin 23 we strive 1o restors the eensystem and discharges our trust responsibilities
t the tribes in the Basia, We look forward ta your coptinued support and patticipation in that
effort.

“.mnm!y,

zm:l .l yes
Counselor to the Secretary
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Subject: Trinity River Flow Evaluation Study

Introduetion and ghort Anawny

Thiz iz in responss té your regquast for advice on whather the
Department has sufficient authorxity to implemant recommendations
contalned in the Trinity River Flow Evaluation study (Flow -
Study}, abaent reauvthorization of the Trinity River Bazin Fish
and Wildlifr Management Act of 1984, Pub. L. ¥Mn_. 98-541. For the
reagsons that follew, I careluda that the centyal Valley Project
Improvement Act (<VPIA}, Puk. L. No. 102-575, Tit. 34, 104 Stat.
4706, provides aufflcient authority, subject to-.gertain possible
linitations, noted further berlow, to implement the
recomuendations contained in tha eurrent draft of the Flow Study
{assuming yowu and the Hoopa Valley Tribe coneur in thase
recommendationg). 'Ta the extent those recommendations are
medified during completion of the Flow Study or the aseociated
Epvironmantal Impart Statement, I may, of coursa, need te
tonaider tha matter forther.

You alge requested advice on the funding source for
irpiementation of the Study recommendations. Sestien 3406(h) (23)
of the CVPIA specifies that costa eof inpiementing that paragraph
are to ba mlaggified as oparation and maihtepance {(DEM) cogts.
As a result, those racommenfations would be funded ont of
Reclamation appropriations and eharged as O8M costs Lo the
Project. Inmplemantation of the recdommendatimns authorized by
section 3406(b) (1) =an ba funded either by the CVPYA Reatoration
Fund egtablished under seation 3407, or by appropriationa
authorized under pection 3410, of the CVPIA or by zome
conbination of the twso,

¥ackground

In 1855, Congress authoriled the Trinity River Division
{Division) of the Central Valley Proiect of Califernia. Ack of
Aug. 12, 1845, ch.- 872, 63 stat. 719. Tha RNivislan consiste of
Trinity Dam and resarvoir, power plants, and a series of tunnels,
dams and as=zociated worka that divert water from the Trinity
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Rivar to the Sacramente River Bascin. Congress 2lzo directed that
tha Division be integrated, both financially and operaticnally,
with the remaindpr of the Central Vallay Preject, set sertain
mininum instream flows, and directed the Secretary ta adopt
appropriate medsures to preserve fish and wildlife. 65 Stat.
714.

Within a decade af completion of the Division it became apparant
that the steps being taken to preserve Lish and wildlire in the
Trinity River Bamin wore insufficient to paintain pre=-projectk
Fish and wildlife population levels=. In 18381, in responee to the
perlous deeline in fisheries in the Trinity River, then=sacretaly
of the Interior Andrus issued a Secretarial Decision, increasing
flows in the Trinity River and directing thae T.5. Fish and
wildlife Scrvice to prepara a 12-year evaluation of filows and
other memsurcs necded to restore the Trinity River anadromous
Elehory.

Tn 1984, £inding that the Secretary required "additional
anthority to implement a kasin~wide £ich and wildlife management
program in arder to achieve the long tarm geal of restoring fish
and ‘Wwildlife populations in the Trinity River Basin,Y Congress
enacted the Trinity River Basin Fish and Wildlife Management Act
of 1984 (1924 Act). See Pub. L. Na, 38~541, § i(6), 98 Star.
2721. That hct directed the Secretary to furmulate and implement
a riegh and wildlife resteoration program for the Trinity River
Basin, specifying work en bath the mainstem of the River as wall
ag various tributarie=.' Id. at § 2.

- ' Section 2({a) of the 1384 2ct directs; "Subjeat to

subsection (b)), the Secretary ohall formulate and implement a
fish ond wildlife management program for the Trinity River Basin
dosigned te rectere the fish and wildlife populations in such
basin to the levels approximating those which existed immediately
brfnre the astart ef the constractien [of the Trinity River
Division] apd to maintain such levels. The pragram shall include
the following activitinz:

1) Tha desiogn, construcktion, operatien, amd waintenance of
facilitiea to ~- )
A} rehabilitate fish habitats in the PTrinity River
Boatwaen Lewlstan Dam and Wadtchpeco;
B} rahabilitate fish habitatz in tributaries of such
rivaer kelow Lewinton Dam and in the south fork of suech
river; and
) modernize and otherwise inereasoc the effectiveness
of the Trinity River Filsh Hatchery.

2) Th? asgahlishmant of a procedure to monjtar (A) the fish
and wildiife stock on a continuing basis, and (B) the
ef fact iveness of the rehabilitation work.
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The 1984 Act was subsequently amended in 1896 ta, among other
thinga, extend its autharization for appropriations and to
increase membrerehip on the adwisory task forece, Pub. L. No. 1l04-
1431, 2autherization for appropriatiens for the design and
congtzustion of rehabllitation projects under che 1384 AcY, ag
amended, expires October 1, 19%8. Antherizatlon far
appropriaticns "as necessary to mepiter, evalunta, and maintaln
program investmentda . . .“ bacomes affective "beginning in the
fiscal ynar immediataly following #he yoar the restoration effort
in completed,” and continues indefinitely underr the 1584 Act, as

amendad . Yd,.

In 1992, Congresa enacted the CVPIA, vhich, in Section
3406 (b) (27), directs the Sacretary to complete the "Trinity River
Flow Evaluationm Study™ that had been initiated in 1531. The Flow
Evaluation Study iz to be complatad

{A} . - . in a mannay Wwhirch insures the development of
recommendations, based oR the bAat available selentific
datm, regarding permanent instream Cishery flow requirenents
and Trinity River Division operating evitesria and procedures
for the restoration and maintepance of the Trinity River
Fishezy; and

(B} . + - IF the Szcretary and the Hpoopa Valley Tribe conour
in thaze recommendations, any inereéass o the miniwom
Trinity River instrcam fishery releassn ocstablished under
this paragraph and the sporating critexria and procaduras
referred to En gnbparsgraph (A} shall ke implemented
accordingly.

The Fish and Wiidlife Service has aireulated its Janwary 199%48
draft of ma%gm_mmmiﬂ for peer review, and a
tinal verslon is expected tn ba published iR the pext few manthsa.
An epvironmental impacst statement analyzing the impachts of
implemaenting the Flow Study is expectead to be gsmplete in carly
1999. The January draft pf the Flow study contains flow
recemnendations for (1} temperatura control, (2}
spawningfraaring, {3) fluid geomorphic/salmonid temperaturs
cantrol, and {4} ramping. The January draft alde recohtends
mechanical charnal rohabilitation for the mainastem, including
¢rrtain side channels, a sediment management program for the
maingtem and warleus tribotaries, and an adaptjive management
Progran. )

1) Suech other activitkies ag tha Socoretary determines to he
necagsary to schieve the Jlohyg ternm~ysal of the program.

Section 2(m) dirccted that the Sacretary br asgisted by an

advigory group, the trinity River Bamin rFish and wildlife tazk
Force, which was algo established vywnder the Act. 38 Skat. 2722,
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On Pehruary 13, 19928, the Trinity River Task Force wrate to you,
proposing reaunthorization af the 1984 Act, as amended. The Tagk
Foree concluded that "reauthorization is needed to contipus work
proeseribed in the nearly completed Trinity River Flow
Evaluation.™ ‘he Department haz not yet taken a poszition on

. whether to support reautherlzatien of the 1984 Act. You have
asked, howevor, whether the Task Foree s conclusion that
implementation of the Plow s5tudy requires raauthorization of the
194¢ Act is warranted. . Thus, the losus pressnied is whethor you
bhave sufflecient authority to implement and fund the
recomtendations contajned in the draft Flow Study, absent
redithorizatlion of the 1984 Aet, aa amended.

hnalysis

Hection 3406({b}{23) of the CVFIA (heraafter b({23)}, mandates
that, once the Sscretary and the Hoopa Valley Trike concur in the
Flow Study sz recommendations on permanent instream fishary £low
regquirements and gperating criteria and procedures (QCAP),; such
recommendations "shall be implemented accardingly.” {Emphasis
added). ‘Thus, Congrezt clearly has directed inplementation of at
least =zome portion of the recommendations of the Flaw Study ~~
rhoco governing "parmanent instream fighery flow reguirements and
operating criterla and procedurps” -- independent of any need for
Further reantherization of thoe 1884 Act. The issue then iz the
extont ta vhich the recesmendations in tha January draft Flow
Study f£it vnder "instream fishery flow requirement=" and
"operating criteria and procedures.

Nathing in the Act or its lagislatiwve histery sheda light on what
cengress intended By these terms. At about-the =zame time the
CVPLA wag passed by Congress, an DCAP was prepared far the

central Valley Project (Long Term Central Valley Droject
tperations Criteria and Plan (CVP-QOCAP), Oet. 1992}, In the CVP-

cCRP, Renlamation set farth wvarious operating plane for tha
Project depending on hydrology and syatem capacity. Nothing in
the CVP~OCAP addrassed nhan~flow related activities. In light ef
Reclamaticn’s previous practices in the Central Valley, OCAP
under b{23) would plainly cover those recemmendations£ made in the
draft Plow Study which encompassz tha sgmantity, kiming and
duration of flows. This would include the recommendaticns for
(1) temperatnres contrel, (2) spawningfrearing, {3) fluiad
goomorphic/salmonid temperature control, and (4) ramping. It
would alse include monitoring activitias that ars part of an
agaptive managensnt. program Lo evalnate the effectlveness of the
Elowa.

Af noted aheve the January draft of the Flow Study contains other
recommendations: far example, multipie mechanierl channel
rzhabilitation projects. The projects entail raeconstructing the
stream bed or bank in forty-aseven (47) different places by using
heavy equipment fo remove the “berm down to the hiatoric cobble
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surface" and "reshape the bank, typically 2-3 feet below the

water aurface elevaklon.”™ 31.85, Tripity River Plow Bwaluatiopn

(draft ed. Jan. 1338).

The goal of these chanhel rehabilitatien prejacts is te
recanfigqure the ptreoash bed fron ope where the channel is definpd
EY a savera drop inte che where the skream bed olopes gradually
frem the bank to the channel. It is a closer guestion whether
sueh a recanfiquration af the stream bed thraugh the use af haswy
mechanical egquipment can fairly be read as embraced within the
idess of either instream Elows or operating ¢rlteria and
pracaeduresa. It Iz not necesgary to reaclve this quastion noy,
hovever, hecausa anthority for these projecta wcan he Eound in
section 34064b) (1}, which anthorizes and direcits the Secretary te
develop and jmplement a program fta increase amdl sustain Mnatnzal
production of anadwomcus fish in Central Valley rivers and
streams . .« " That section continuen;

[Iih the course of daveloping and implenmenting [the
anadromous fish resteration program] the Seeretary ghall
maka all reasonable efforts consistent with the requirements
of this sretion to address other identified adverse
onvirafimentsl impact=s of the Central Valley Project mot
spreiftically epumaratad in this zeerion.

The statnte defines "Central Valley Projoct” as including the
Trinity River Divieion. S2ec. 3403{d). Thus, while the
anadromeus fish restoration program of b(1l) is directed toward
"Central Valley rivers and streoms,™ the conzlwding proviso of
b[1l) extends mech further, encompassing the Trinity River aa
well. Consoquently, Congress in b(l} has directed the Secretary
to address adverse impacts of the projoct, inelnding adverso
impacts of the Trinity River. to thc extent thoze adverse impacts
are not "specifically enumerated” elsewhers in sootion 2408.
Sectlon 3406(b) {23} does not "specifically enumerate” the adverse
impacts of the Trinity River Dlvision that wauld be. addrezsed by
the techanical chanmel restoration activities: therefors, section
3406(b) (1) provides the Secretary with autherity to implomant
such recommendations,?

The carrsnt draft Plow Study also recommends a sediment contrail
program invelving excavation of fine sediment from Hamilton Ponde

* othar activities may alza £all under the anthority of
section 3406(b) (1), to the extent they are directed at rectlfying
the impacts sustained from eperating the Frojact ["the Sacretary
shall make all reascnable efforts . . . to addrnss other
identified adverse envirormental impacts of the Caentral Vallay
Praje=t"]. Tf po =ausal ]lipk can ba established botwhen the harm
kaing rectified and the cperatien of the Project, segtien -
Hog(ki (1) is inapplicable.



on Grage Valley {reepk and introduction of coarse pediments in the
mainatem. 6.21-22, i F len (draft ed. Jan.
1998} . Like the mechanical restoration recommendaticnz, sediment
contral management entails activities independent of management
of a flow ragime or JCAP. Nenethelsss, te the extent activities
are desjigned to address Padverze ohwviremmental impacte of the
Preject" they are 2uthoriged by =egtion 3aee(b)(1).2

The copelusion regarding the source of authority for
implemantation of any given resommendation also defarmines the
source of funding for that action. Specifically, section
3406{k) {23) (B) Tequires that "costa aseociated with
implementation of this paragraph shall be reimnmarsable as
oparation and maintenance expenditurns purswant to existing law.”
As discussad abwve, section J406(h) (1) provides the Secretaxy
with the authority to addresz impacte of the Project net
otherwine enumerated in sactlon 3406, Funding foxr habitat
restoratien activitie= iz provided in section 3407, which
establishe=s the CVP Restoration Fund and authorizes
apoarnpyiations from that Fund of nmonics "to carry ot programs,
prajecte, plans, and habitat restoration, inprovement, and
acguigition provisiono of this kitle."™ Guch authorization for
appropriations clearly support: funding the recommeandod
machanical nabitat rasteration as wall as sedinment contrsl
activitiez through s2c¢tion 3407. (Bnk =ee faotnhote 2.). To the
extent Restoration Pund monies are nat avallable, saction 3410
provides general auvtharization for appropriationn ts carry out
the provisiona af the Act.

ohn D. Lechy
nlicitaor

} 7o the exkent the Flew Study identifjec work on
tributariep or claewhers in the Basin that lacks a cau=al link to
impacts of the Project, reautharization of tha 1984 Act night
prove an appropriate vehicle for seeking authorization of cuch
work. Such a conslusion aeemz prematurs, bowvever, until the

recommendakions of the Flow Study are finalized ang until
cappliance with NEPA iz cowplete,
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